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23 Sep 20 14	FD-2013-00455
APPLICANT'S ISSllE A)l!DTHE BOARD'S DCISIONAL RATIONALE ARE DISCllSSED ON TllEATTACllliO AIR FORCE DISCHARGEREVJ{!\\'BOARD OtCIS'JONAL l\ArJONALE.

Cnse heard in Washington , D.C. via Video-Teleconference from Travis A FB, CA

Advise applicant of the decision of the Board and the right to submi t an application to the AFBCMR.

Names and votes will be made available to the applicant at the applicant"s request.

*Change Na rrative Reason for d ischarge
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AIR FORCE DISCHARGE REVIEW BOARD DECISIONAL RATIONALE
CASE NUMBER

FD-2013-00455

GENERAL:  The applicant appeals for upgrade of discharge to honorable and to change the reason and authority for the discharge.

The applicant appeared and testified before the Discharge Review Board (DRB), without counsel, via video teleconference between Andrews AFB Maryland and Travis AFB California on 23 Sep 2014.

The following additional exhibits were submitted at the hearing: Exhibit # 5: Applicant's  Contentions

The attached brief contains available pertinent data on the applicant and the factors leading to the discharge.

FINDING :  The Board denies the upgrade of the discharge and change ofreason and authority for discharge is denied.

The Board finds that neither the evidence of record nor that provided by the applicant substantiates an inequity or impropriety that would justify a change of discharge.

ISSUE:

The Air Force Discharge Review Board, under its responsibility to examine the propriety and equity of an Applicant's discharge, is authorized to change the character of service and the reason for discharge if such change is warranted. In reviewing discharges, the Board presumes regularity in the conduct of governmental affairs unless there is substantial credible evidence to rebut the presumption, to include evidence submitted by the applicant. The Board did complete a thorough review of the circumstances that led to the discharge and the discharge process to ensure the discharge met the pertinent standards of equity and propriety. The Applicant's record of service included a Record of Individual Counseling for dereliction of duty and disrespect to a Non-Commissioned Officer (NCO) and an Article  15 with three specifications:  1) Violation of Article 91 - Disrespect to an NCO; 2) Violation of Article 92 - Failure to perform assigned security checks and disobeying a lawful order from a SRA and SSgt to perform security checks; and 3) Failure to go to duty on time on divers occasions.

Issue 1. Applicant contends his discharge was inequitable by reason of Religious Priority in that his firm belief to honor God before man (attending worship service over Remedial Training (RMT) on the Sabbath) led to a string of reprimands and a general discharge.  The applicant admitted during testimony that his being late for formation and talking in formation during the week resulted in his being assigned to RMT on the weekend.  He also admitted to being disrespectful to an NCO after being given a direct order and refusing to follow the order.  The Board found no evidence in the record or in the applicant's testimony to substantiate his contentions ofretribution for his religious bel iefs.  In fact, most of his misconduct occurred on Thursday, April  18, 2002 and had no reference to his religious beliefs or to his need for religious accommodations.
The Board considered the entire record and the applicant's testimony and opined the member's contention was unsupported.	The Board concluded the misconduct of the applicant appropriately characterized his term of service.

Issue 2.  Applicant contends his discharge was improper in that he was denied the rights available to him per DoDI 1300.17 and was not accommodated for his religious convictions.  The Board found the DoDI 1300.7 dated 1988 states in section 3.2.l "worship services, holy days and Sabbath observances should be accommodated , except when precluded by military necessity".  The member stated he was allowed to go to
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church for the day rather than clean ing when in Basic Training and had several hours off for church, but this did not extend to his assignment at Shaw AFB.  The Board found no evidence his RMT was in violation of the DoDI as RMT was routinely scheduled on the weekends.  Further, the DoDI does not guarantee a member the time off to attend worship, rather it states "should be" accommodated  and "except when precluded  by military necessity".   The DRB concluded the applicant's misconduct was a significant deparhire from conduct expected of all military members.

Issue 3. Applicant contends his discharge was forced by his superiors as he had submitted a vol untary separation request after the first incident whjch was denied. There is no evidence of his voluntary separation request in the record. This contention could not be substantiated by the applicant.  Based upon presumption of regularity, the Board found this contention without merit.

Issue 4. Applicant contends his acceptance of the Article 15 and discharge was due to being unaware/uninformed of the facts/procedures warranting a more favorable discharge. In his testimony, the applicant denied receiving legal advice. He stated he went to the legal office and it was closed. The Board noted on 30 May 2002, the member signed a memorandum in which he waived his option to consult council and waived his right to submit statements. He also signed a memorandum on 28 May 2002 which states he understands that this action may result in discharge with a general discharge. After reviewing the entire record and the applicant's statements, the Board found no evidence to substantiate this contention.

A discharge is upgraded only if the applicant and the Board can establish that an inequity or impropriety took place at the time of discharge. After a thorough review of the record, the Board found no evidence to justify  an upgrade of the discharge.

CONCLUSION: The Discharge Review Board concludes that the discharge was consistent with the procedural and substantive requirements of the discharge regulation and was within the discretion of the discharge authority and the applicant was provided full administrative due process.

In view of the foregoing findings, the Board further concludes that there exists no legal or equitable basis for upgrade of discharge and determines the discharge should remain unchanged.
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